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application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140F.3d 1428, 46USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

2. Claims 1-70 rejected on the ground of nonstatutory obviousness-type double patenting as 
being unpatentable over claims of U.S. Patent No. 7,053,998 B2 in view of 7,045,760 B2 and 
U.S. Patent No ; 7,053,998 B2 in view of 7,053,809 B2 as shown in the chart below. 
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Allowable Subject Matter 

3. Claims 1 , 38, & 58 objected to as being a rejected base claim, but would be allowable if a 
timely filed terminal disclaimer is filed and/or rewritten to overcome the 35 U.S.C. §101 and 
including all of the limitations of the base claim. 

The following is a statement of reasons for the indication of allowable subject matter: 

Regarding claim 1, the prior art fails to disclose or make obvious "a second photo 
detector array sensitive to the at least one defined wavelength of light, said second photo- 
detector array positioned proximate to said first photo detector array" and in combination with 
the other recited limitations of claim 1. Claims 2-37 would be allowed by virtue of dependency 
on the allowed claim 1 . 

Regarding claim 38, the prior art fails to disclose or make obvious "forming a second 
photo detector array sensitive to the at least one defined wavelength of light in a vicinity of the 
first photo detector array" and in combination with the other recited limitations of claim 38. 
Claims 39-57 would be allowed by virtue of dependency on the allowed claim 38. 



